UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

DANI EL P. MURPHY,
Plaintiff,
V. . Givil Action No. 99-2729 (JR)

UNI TED STATES OF AMERI CA

VEMORANDUM

In this Federal Tort Clainms Act suit, a veteran
secret service agent seeks damages for an alleged assault by
hi s supervisor and for several other common |aw torts.
Plaintiff has also anended his conplaint to assert Privacy Act
violations stemm ng fromthe all eged assault and the
subsequent investigation. The governnment noves to dism ss.
The notion will be granted in part and denied in part, for the

reasons set forth bel ow

Facts
The follow ng facts, drawn exclusively from
plaintiff’s conplaint, are taken as true for purposes of this
notion: Plaintiff Daniel P. Mirphy has been a Special Agent
(SA) of the United States Secret Service since 1984. At all
times relevant to this |lawsuit, he was one of three SAs

assigned to the Secret Service Portland, Muine, Residence



Agency (PRA). The other Portland SSAs were Kevin T. Flynn and
Resi dent Agent Supervisor (RAS) M chael D. Mgal ski. This
entire lawsuit stenms froma work-rel ated di spute between RAS
Magal ski and SA Mur phy.

On February 26, 1998, RAS Magal ski wal ked into SA
Mur phy’s office to give himan assignment. SA Murphy refused
to performthe assignnment, stating that he was working on
anot her task and that, in any event, the assignnent “presented
little involvement in the PRA district.” Upon hearing SA
Mur phy’ s refusal, RAS Magal ski “expl oded in anger and
delivered a tirade of profanity directed at Plaintiff,
punctuat ed by instances of finger jabbing . . . toward
Plaintiff.” This episode culmnated in “RAS Magal ski
advancing towards Plaintiff and physically challenging him
with the statenment, ‘[w]hat the fuck are you going to do about
it?”

The next day, SA Murphy sent an e-mail to RAS
Magal ski conpl ai ni ng about this incident and about several
ot her incidents of abusive behavior by RAS Magal ski towards
hi mself and M. Flynn. RAS Mgal ski forwarded a copy of the
e-mail with an attached notation denying wongdoing to Speci al
Agent -i n-Charge (SAIC) M chael Johnston, the superior of both
men | ocated at the Secret Service's Boston Field Ofice (BFO).

By this time, SA Murphy had retained counsel, and his counsel



sent a letter to SAIC Johnson describing RAS Magal ski’s

m sconduct and demandi ng i mmedi ate action. SAlIC Johnson
conducted an investigation into the matter. He ultimtely
determ ned that SA Murphy’s all egations had no basis, and
recommended that SA Murphy be transferred to a different field
office to avoid future probl ens.

What foll owed was an extended correspondence between
SA Murphy’s counsel and various higher-ups in the Secret
Service. At the behest of SA Murphy’s counsel, the Secret
Service conducted additional investigations to determ ne
whet her SA Murphy’ s all egati ons had any basis in fact, each
time determining that they did not. The end result was that
SA Murphy was transferred to the Secret Service' s New York
Field Ofice -- a “hardship assignnment” for Secret Service
agents.

SA Murphy asserts that the governnment is subject to
suit under the FTCA because he was “assaulted” by a United
States | aw enforcenent officer acting within the scope of his
enpl oynent. He also asserts that the United States: (1)
negligently failed to act upon his disclosures of m sconduct
by RAS Magal ski; (2) negligently failed to investigate his
di sclosures; (3) negligently entrusted RAS Magal ski with a

position of authority; (4) negligently failed to supervise and



manage RAS Magal ski; and (5) negligently m srepresented
i nformation about him

SA Murphy further alleges that the Secret Service
violated the Privacy Act by failing to maintain accurate,
tinmely and conpl ete records about him and he all eges that the
i naccurate records resulted in his transfer to the New York
Field Ofice, which transfer has damaged his career,
reputation, and inconme. The relief he seeks under the Privacy
Act is amendment of the offending records and danmages in the

amount of $500, 000.

Anal ysi s
A. FTCA C aim

The FTCA, 28 U. S.C. 88 1347, 2671-80, is not a
general waiver of the sovereign immunity of the United States
with respect to intentional torts, but it contains an express
wai ver for “acts or om ssions of investigative or |aw
enf orcenent officers of the United States Governnent” ari sing
out of any claim*“of assault [or] battery.” 1d. § 2680(h).
The term “investigative or |aw enforcenent officer” is defined
for this purpose as “any officer of the United States who is
enpowered by | aw to execute searches, to seize evidence, or to

make arrests for violations of Federal |law " 1d.



The government submits that 8§ 2680(h) does not apply
in this case, because RAS Magal ski was acting as a supervisor
at the tinme of the alleged assault. SA Mirphy responds that
this reading of the so-called “law enforcenent proviso” is too
restrictive, and that all he must show in order to maintain
his claimis that RAS Magal ski was a | aw enforcenent officer
and that he commtted an assault while acting within the scope
of his enpl oynent.

The only appell ate decision that has actually rul ed

on the scope of the |l aw enforcenent proviso is United States

v. Pooler, 787 F.2d 868 (3d Cir. 1986). That decision
construed the proviso narrowmy, holding that it applies only
to “conduct in the course of a search, a seizure, or an
arrest.” 1d. at 872. The court relied on legislative history
enphasi zing an “inten[tion] to provide a renmedy against the
United States in situations where |aw enforcenent officers
conduct ‘no-knock’ raids or otherw se violate the Fourth
Amendnent.” 1d. “[Il]t is in the course of such activities,”
the court reasoned, “that governnent agents come nost directly
in contact with nmenbers of the public.” [d.

The majority of the trial courts not bound by Pool er
have declined to follow the Third Circuit’s interpretation.

See, e.qg., Otiz v. Pearson, 88 F. Supp.2d 151, 164-65

(S.D.N. Y. 2000) (criticizing Pooler as |acking “principled



under pi nning” and hol ding that the proviso does not require
that the | aw enforcenment officer be engaged in one of the
enunerated acts at the time of the alleged wongdoing); Harris

v. United States, 677 F. Supp. 403, 405 (WD.N C. 1988)

(rejecting Pooler as “in error” and hol ding that the proviso
wai ves governnental inmmunity for certain intentional torts
commtted by any of its agents who have the authority to
execute searches, seize evidence or nmake arrests). But

see Whod v. United States, No. 92 Civ. 0247, 1993 W. 177821 at

*1 (S.D.N. Y. May 17, 1993) (followi ng Pooler). The Otiz
court reasoned that the statute’'s references to searches,
sei zures and arrests was an attenpt to “define who nay be
considered a federal |aw enforcenment officer,” 88 F. Supp.2d
at 164, rather than a limtation of governnental liability to
actions taken while engaging in those particul ar acts.
Nei t her Pooler’s restrictive view nor the nore
expansive reading of Otiz and Harris is fully satisfying.
Pool er’ s hol ding appears unduly narrow, because its fl at
requi renent that the | aw enforcement officer be engaged in a
specific kind of |aw enforcenent activity at the time of the
tort is at odds with the broad | anguage of the statute. The
deci sions that disregard the context of the alleged tort,

however, broaden the | aw enforcenment focus of the proviso to



reach situations that have nothing to do with the unl awf ul
exercise of police power.
A decision of the Northern District of Illinois

adopts an internedi ate position that effectively nmedi ates

bet ween these two extremes. |In Enployers Ins. of Wausau V.
United States, 815 F. Supp. 255 (N.D. Ill. 1993), the court
declined to adopt the strict Pooler view, but still rejected

the plaintiff’s FTCA chall enge on well -supported prudenti al
grounds. The court held:

the fair reading of the Section 2680(h)
proviso is that even if the FTCA action for
such intentional torts is not based on an
actual search or seizure of evidence or

arrest, it must at a mnimum charge the
governnent with wongdoi ng based on ‘acts or
oni ssi ons of i nvestigative or | aw
enforcenent officers’ while they are engaged
in investigative or | aw enf or cenent
activities. And for t hat pur pose,

‘“investigative’ nust be given its nornal
meaning (akin to that when it is enployed in
such terms as ‘private investigator’), not
just the generic sense that [plaintiff]
suggests -- that of sinply looking into and
t hi nki ng about something in the process of
reachi ng a deci sion

ld. at 259 (enphasis added). Under this view, lawsuits could
proceed agai nst the governnent -- even if the tortfeasor were
not engaged in one of the three enunerated | aw enforcenent

activities -- so long as the all eged wongdoi ng took place in

t he context of |aw enforcenent activity.



This approach allows |legitimte conpl ai nts agai nst
| aw enforcenment officers to proceed against the United States
whil e ensuring that incidents stemm ng from non-I| aw
enforcement related activities are not covered. It is
consistent with the |egislative history’s enphasis on | aw
enf orcenent abuses against ordinary citizens, such as “no-
knock” raids and Fourth Amendnment violations. See S. Rep. No.

588, 93d Cong., 2d Sess. 2-3 (1974); United States v. Shearer,

473 U.S. 52, 56 & n.2 (1985). And it does not “convert[] the
statutory proviso into one that is triggered by nere status

rat her than by actual conduct.” MWausau, 815 F. Supp. at 259.

The bal anced approach of the Wausau decision is al so
consistent with the only decision in this Circuit to interpret

the proviso. In Sam_ v. United States, 617 F.2d 755 (D.C.

Cir. 1979), the Court of Appeals declined to limt the
definition of “investigative or |law enforcenent officer” to
soneone engaged in those duties at the tine of the alleged
tort. However, it enphasized that “Congress set finite

boundari es around the kind of | aw enforcenent abuses for which

it wished to make the governnent liable,” id. at 765, and
noted that “[w]e deduce fromth[e] [Senate] report an intent
to ‘provid[e] a remedy agai nst the Federal Governnent for

innocent victins of Federal |aw enforcenent abuses,’” id.




(citation omtted) (enphasis added). The Sam_ court did not
deci de whether the plaintiff stated an actionable clai munder
the proviso, but the plain inport of the underscored | anguage
is that the proviso relates to an abuse in the | aw enforcenent
cont ext .

Applying the rule of the Wausau decision to the
facts of the instant case, M. Mirphy’ s assault-based claim
must be dism ssed. The alleged assault did not arise while
RAS Magal ski was “engaged in investigative or |aw enforcenment
activities,” as those terns are traditionally understood.
Rather, it arose out of a workplace di spute between a
supervi sor and an enpl oyee over who would performa work
assignnment. A workplace di spute between a gover nnent
supervi sor and a governnment enployee does not fall within the

| aw enf orcenment proviso to the FTCA. Cf. United States v.

Shearer, 473 U. S. 52, 55 (1985) (intentional tort exception
shi el ds governnent fromliability where “some agent of the
Government gets in a fight with sone fellow . . . [a]nd socks

him”) (dicta) (citation omtted).

B. Negl i gence Cl ai nms

The governnment asserts that M. Mirphy's comon | aw

causes of action concerning the nature, timng and conduct of

the follow up investigation are barred by the discretionary



function exception to the FTCA. M. Mirphy responds that the
Secret Service cannot take refuge in this exception because it
violated its own internal policies.

The Suprene Court has established a two-part test to
det erm ne whether an action is exenpt fromsuit under the

di scretionary function exception. See United States v.

Gaubert, 499 U.S. 315 (1991). First, the court nust determ ne
whet her any “federal statute, regulation, or policy
specifically prescribes a course of conduct for an enployee to
follow ” Id. at 322. |If a specific directive exists, then
the sole and determ native inquiry for governmental liability
is whether that directive was foll owed. See id.

If no specific directive exists, the court nust
apply the second part: whether the challenged discretionary
acts of a governnment enployee “are of the nature and quality
t hat Congress intended to shield fromliability.” United

States v. Varig Airlines, 467 U S. 797, 813 (1984). Deci sions

that require choice are exenmpt fromsuit under the FTCA only
if they are “susceptible to policy judgnent” and involve the
exercise of “political, social [or] econom c judgnent.”
Gaubert, 499 U.S. at 325. The “focus on the inquiry is not on
the agent’s subjective intent in exercising the discretion

conferred by statute or regulation, but on the nature of the



actions taken and whether they are susceptible to policy
analysis.” [|d. at 326.

M. Murphy points to various provisions froma
Secret Service manual discussing internal investigations in an
apparent effort to identify a “specific directive” that was
violated. There are two problems with his theory. First,
internal regulations that are nerely intended to provide
gui dance to enpl oyees do not have the force and effect of |aw

and are not binding on the United States. See Schwei ker v.

Hansen, 450 U.S. 785, 789 (1981).! Second, even assum ng that
t hese regul ations are binding on the United States, M. Mirphy
has not identified any one of themthat squarely applies in

this case and was violated. The internal regulations he cites
“do not contain directives so precise that they constrain” the
manner in which the Secret Service may conduct investigations,

Cope v. Scott, 45 F.3d 445, 450 (D.C. Cir. 1995), but instead

i ncl ude perm ssive, non-binding | anguage that appears to
confer substantial discretion on agency investigators.
Wth respect to the second part of the test, it is

settled law in this Circuit that “prosecutorial decisions as

! | ndeed, in Moore v. Valder, 65 F.3d 189, 197 n.15
(D.C. Cir. 1995), the court remarked: “[p]Jutting aside the
guestion whether this regulation creates any enforceable
right, we note that deciding what this regulation requires
under a specific set of circunstances is itself a
di scretionary act.”




to whether, when and agai nst whomto initiate prosecution are
qui ntessenti al exanpl es of governnmental discretion in
enforcing the crimnal [aw, and, accordingly, courts have
uniformy found themto be i mmune under the discretionary

function exception.” Gay v. Bell, 712 F.2d 490, 513 (D.C

Cir. 1983); see also Miore v. Valder, 65 F.3d 189, 197 (D.C

Cir. 1995). Analogously, investigatory decisions nust at a
m ni mrum be afforded a presunption that they too are
di scretionary in nature.

The decisions the Secret Service made in this case
about how to conduct the investigation into M. Mirphy’'s
charges necessarily involved policy choices “fraught with”
soci al judgnents involving personnel managenent and the use of
i nvestigatory resources. Varig, 467 U S. at 450. Although
the Secret Service may not have “exercise[d] the best
judgnment” in addressing SA Miurphy’s allegations agai nst RAS
Magal ski, “Congress has provided that the Court may not
‘second guess’ those types of judgnents by way of a tort

action.” WC & Mller Cos. v. United States, 963 F. Supp

1231, 1240 (D.D.C. 1997).

C. Addi ti onal Common-Law Tort C ains

In his opposition, SA Murphy alleges two new tort

clainse -- intentional infliction of enotional distress and



i nvasi on of privacy -- that he did not include in his
adm ni strative conpl aint.

Intentional infliction of enotional distress is, of
course, an intentional tort. It is barred by the intentional
torts exception to the FTCA for the reasons stated supra.

Contrary to the governnent’s assertion in its
suppl emental menorandum ? however, invasion of privacy does
not appear to be an intentional tort in this jurisdiction,

see Kitt v. Capital Concerns, Inc., 742 A . 2d 856, 859 (D.C

1999) (setting forth elements). It is therefore necessary to
consi der whether M. Mirphy conplied with 28 U.S.C. 8§ 2675(a)
in presenting this claimto the Secret Service.

The standard for admi nistrative presentnment of FTCA

claime was announced in GAF Corp. v. United States, 818 F.2d

901, 919 (D.C. Cir. 1987): “Section 2675(a) requires a
claimant to file (1) a witten statenent sufficiently
describing the injury to enable the agency to begin its own
i nvestigation, and (2) a sumcertain damages claim” The
court in GAF rejected a nore stringent presentnent standard

t hat woul d have required proof of each claim and instead

2 At oral argument on May 3, 2000, | invited both
parties to submt supplenmental nmenoranda on the question of
whet her M. Murphy may now al |l ege additional torts that were
not expressly identified in his admnistrative claimto the
Secret Service.



required only that the agency provide sufficient “notice” of
the clains to “enable the agency to investigate and ascertain
the strength of a claim” [d.

To establish liability for the tort of invasion of
privacy, a plaintiff nmust show (1) publicity; (2) about a
fal se statenent, representation or inmputation; (3) understood
to be of and concerning the plaintiff; (4) which places the
plaintiff in a false light that would be offensive to a
reasonabl e person. Kitt, 742 A 2d at 859. These el enents
demand markedly different factual evidence than those of
common | aw assault or negligence. The allegations in M.
Mur phy’ s conpl aint thus did not provide notice of an invasion
of privacy claim even under the fairly |liberal standard

announced in GAF.3 818 F.2d at 921; see also Benbenista v.

United States, 866 F.2d 493, 498 (D.C. Cir. 1989); Ol ando

Hel i copter Awys., 75 F.3d 622, 626 (11th Cir. 1996).

* * *
s Nei t her party appears to have included the actual
adm ni strative conplaint inits filings. The Court accepts as

true plaintiff’s statenments about its content.
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It unnecessary to address the government’s further
argunments that SA Murphy’s common | aw clains are barred
because they arose out of the assault or because they are not
cogni zabl e under District of Colunmbia law. It is also
unnecessary to address the governnent’s argunent that venue in

this district is inproper.

D. The Privacy Act Cl ains

SA Murphy’ s anended conpl ai nt demands that the
agency’s records about him be anmended to correct inaccuracies
and seeks damages on the theory that his transfer to the New
York Field Ofice was caused by the inaccurate record and was
retaliatory. Limtations on this court’s jurisdiction require
di sm ssal of all but one of these claimns.

The Privacy Act requires an individual seeking
anmendnment of a record to follow the procedures outlined in 88
552a(d) (2) and 552a(d)(3), nanely, to request anendnment of the
record by the agency and then, if the request is denied, to
request review of that denial. An individual who fails to
exhaust these adm nistrative renedies is precluded from

seeking review in this court. Haase v. Sessions, 893 F.2d

370, 373 (D.C. Cir. 1990). Plaintiff admts that he did not
seek agency review of his records under the Privacy Act but

argues that his subm ssion of the adm nistrative Federal Tort



Clainms Act claimwas substantial conpliance or, in the
alternative, that his nonconpliance should be excused on
futility grounds.

These argunents are without nerit. Plaintiff
asserts that his FTCA “adm nistrative claimclearly stated his
contention that the Secret Service was negligent in its
i nvestigation and records” related to the all eged assault.

Plaintiff relies on Liguori v. Al exander, 495 F. Supp. 641,

646 (S.D.N. Y. 1980), where “[t]he parties agree that plaintiff
orally asked Major disson, the custodi an of personne

records, to delete certain portions of his enployee record
card,” but in this case there is no claimthat plaintiff asked
the Secret Service to anend his record. A demand for damages

under FTCA is not a request for record anendnment under the

Privacy Act. See Blazy v. Tenet, 979 F. Supp. 10, 18 (D.D.C.
1997) (“[NJo suit will lie until subsection (d)(3) has been
i nvoked and the explicit steps of the statue followed.”);

Di ckson v. O fice of Personnel Managenent, 828 F.2d 32, 40

(D.C. Cir. 1987) (finding Privacy Act claimbarred where
plaintiff had not foll owed the express statutory procedures).
Plaintiff’s belief that resort to admnistrative
remedi es would be futile does not excuse his failure to
exhaust. In a Privacy Act case, exhaustion is an express

statutory prerequisite to the exercise of jurisdiction by a

- 16 -



federal court and “vague and conclusory all egations
provide no basis for us to short-circuit” the exhaustion

requi rement. Schuler v. United States, 617 F.2d 605, 609

(D.C. Cir. 1979) (rejecting futility defense where plaintiff

cl ai med past unsuccessful attenpts to have records anended

t hrough non-Privacy Act channels evidenced futility); see also

Di ckson, 828 F.2d at 40 (rejecting futility defense).
Plaintiff's failure to exhaust adm nistrative

remedi es does not bar his claimthat his transfer to the New

York Field Office was the result of inaccurate records and

that he was damaged by the transfer. The Privacy Act permts

an individual to “recover damages for an adverse personnel

action actually caused by an inaccurate or inconplete record.”

Hubbard v. U.S. Environnental Protection Agency, 809 F.2d 1, 5

(D.C. Cir. 1987). This claimfor damges presents daunting
probl ens of proof for the plaintiff. |In order to prevail, he
wi |l have to establish, not only that the records were

i naccurate,“ but that it was the inaccuracy of the records --
rat her than the underlying events -- that caused his alleged
injury. These proof problens are not addressable on a notion

to dism ss, however.

4 A record that accurately sets forth observati ons nade
and opinions held, is an accurate record -- even if the
observations are faulty and the opinions disputed.

- 17 -



Plaintiff’s claimthat his transfer was retaliatory
is precluded by the Cvil Service Reform Act (CSRA). The CSRA
“deprives the district court of jurisdiction to review

prohi bited personnel practices.” Hubbard, 809 F.2d at 5.

Dat e

JAMES ROBERTSON
United States District Judge



Copi es to:

Roy W Kri eger

Pal eos & Krieger, P.C
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Suite 900 South

Washi ngton, DC 20004

Counsel for Plaintiff

Mer edi t h Manni ng

Assistant U.S. Attorney
Judi ciary Center, Room 10-
443

555 Fourth Street, N W
Washi ngt on, DC 20001

Counsel for United States
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UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

DANI EL P. MURPHY,
Plaintiff,
V. . Givil Action No. 99-2729 (JR)

UNI TED STATES OF AMERI CA

ORDER

For the reasons set forth in the acconpanying
menorandum it is this __ day of Septenber 2000,

ORDERED t hat defendant’s notion to dism ss [#2]
[#15] is granted as to Count | of the anmended conpl ai nt and
granted in part and denied in part as to Count Il of the

anmended conpl ai nt.

JAVES ROBERTSON
United States District Judge
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Assistant U.S. Attorney
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Counsel for United States
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